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Politicians as the guardians of the status quo: A demonstration of rank and
privilege without responsibility

INTRODUCTION

The focus of this paper is the contribution of pilins and government policy to the flawed
structure, content and enforcement of legislatiod ather regulations governing corporate
activities and management. Specifically, politidaand the governments they represent are
responsible for the framework within which regutatattempt to oversee and enforce
disclosure and the prudent and transparent oparafi@éorporations. From this perspective,
politicians, as lawmakers who are also responsibteproviding adequate funding for
efficient and effective enforcement of laws, are glatekeepers protecting the public from the
abuse of the corporate form. Unfortunately, theekegper role is subject to “perverse
incentives” of politicians (Zingales, 2011). Sinmila Moe (2003) argues the reform process
is designed in such a way as to make politicianskgepers of the status quo even if this is
not in the best interests of the public at large:

American government is built around checks andrzaa that make new legislation
difficult to pass and blocking it relatively eagy be adopted, a reform must make it
past subcommittees, full committees, and floor ¥otetwo houses (not to mention
filibusters, holds, and other obstacles), and tkecetive must sign it. This means
that reformers must win political victories at eathp to achieve their ends, while
opponents need to succeed at only one step to.bByckhe design of our political
system, then, the advantage always goes to intgresps that want to keep things
the way they are.

To demonstrate the ability of interest groups twaft regulatory reform, an analysis will be
undertaken of the development of the United Stetaeign Corrupt Practices Act from the
early 1970s through to the passing of the act iA719his time frame has been chosen
because the Foreign Corrupt Practices Act was mailyi conceived as the means of
strengthening the corporate accounting and regppnovisions of the Securities Exchange
Acts of 1933, 1934 in the wake of what has commdelgn known as the Watergate scahdal
and revelations of the use of corporate funds lfmitipurposes including the payment of
bribes and commissions to domestic and interndtigoaernments and their representatives.
Watergate has been chosen as the starting poithiofpaper as investigations revealed
business-government corruption was endemic and reztucontemporaneously between
domestic and international business and governmekgswas noted inTime in 1975
Watergate investigations revealed ‘an interweawhBig Government and big business that
[created] a climate conducive to corruption ... a #xpense of the public interest’. The
investigations also revealed the dichotomy betwa@nlege and responsibility as indicated
in the Letter of Transmittal of the Final Report tife Senate Select Committee on
Presidential Campaign Activities (1974a, p.1227&t thile “rank has its privileges because
rank has its responsibilities”, privilege is oftesed “as a dodge of responsibility”.

! The bungled Republican Party burglary of the Demaic Party headquarters in the Watergate Building
1972 and the subsequent investigation leading édiitht ever resignation of an American presid&ithard
Nixon. Hereafter referred to as Watergate.



Initially the paper will outline the background ttee discovery of the use of corporate funds
for purposes of bribery and illegal campaign cdmittions. Evidence of and responses to the
use of financial statements and records to disgsusdn payments will then be presented.
Subsequent sections will detail attempts to devalop regulatory response, the Foreign
Corrupt Practices Act, to the findings of Watergatkated investigations. The overall
conclusion of the paper, based on an analysis @fetrents and hearings leading to the
Foreign Corrupt Practices Act, is the ultimate 8oludoes not match the originally intended
outcome. In other words, accountability plays @séary role to rank and privilege.

THE PATH TO THE FOREIGN CORRUPT PRACTICESACT

The level of corruption at the highest levels oSUpolitics and the adage, “rank hath its
privileges”, was clearly demonstrated by the brgathe of Democratic Party headquarters in
the Watergate building in 1972. The break-in wat pf the activities of what was known as
the “dirty tricks department” of President Richa¥ikon’s re-election committédsee, for
example, House of Representatives, Committee oduldeciary, 1974a). The brief of the
dirty tricks department was to develop a “politicaitelligence operation” including
electronic surveillance of “political enemies” amgponents (House of Representatives,
Committee on the Judiciary, 1974a, p.7-9). The psepof the “dirty tricks” was to discredit
political opponents especially leading candidatesreby weakening their campaigns and
likelihood of electoral success (see, for examflenate Select Committee on Presidential
Campaign Activitie§ Book 10, 1973b, p. 3987-3988). Much of the publebate following
media reports of the break-in focused on whetherodrRichard Nixon had been aware of it
and if so, when. This lead to moves to impeachpiesident (House of Representatives,
Committee on the Judiciary, 1974b, p.1-3). Thedls of impeachment lead to Nixon’s
resignation from office in 1974. Following Nixornresignation, much of the focus turned to
means of preventing or at least curtailing theafssorporate funds for illicit purposes.

The Senate Select Committee on Presidential Campatjvities and investigations of the
Watergate Special Prosecution Force exposed nusharmdi diverse examples of corruption,
extortion and other wrong doing including financg&htement manipulation on the part of
executives of many large and prestigious corpanatioThese revelations gave rise to
numerous congressional hearings and reports. Tleving sections will outline the findings
of the Senate Select Committee on Presidential @agnpctivities as they relate to financial
statement manipulation and other evidence of wdoléar crime. Subsequent findings and
recommendations of hearings relevant to the dewatop of the Foreign Corrupt Practices
Act will then be discussed.

SENATE SELECT COMMITTEE ON PRESIDENTIAL CAMPAIGN ACTIVITIES

The most extensive post-Watergate enquiry and tepas that of the Senate Select
Committee on Presidential Campaign Activities (tBevin Committee) established on
February 7 1973 to make a

complete investigation and study of the extentta..which illegal improper or
unethical activities occurred in the 1972 Presid¢rampaign and election and to
determine whether new legislation is needed togsefel the electoral process by
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which the President of the United States is ch@Baral Report of the Senate Select
Commjittee on Presidential Campaign Activities, &etof Transmittal, June 27,
1974a).

Evidence to the Committee revealed the extensieeofi€orporate funds for illicit purposes
and the use of accounting processes to conceabiitexample, the Ervin Committee Final
Report (Final Report of the Senate Select Commited’residential Campaign Activities,
June 27, 1974a, p.447) revealed foreign subsidiagpresented the most common source of
corporate contributions to political activities. @unting for corporate funds in the books of
subsidiaries was accomplished in a variety of wagkiding charges for services that were
not performed or that were invoiced at an inflat@t@. In other instances, contributions were
disguised as loans or bonus payments to corpoftiters. The result was that expenses and
assets were misrepresented in the financial repgkteother common method of disguising
the use of corporate funds for illegal politicalntdbutions was to record the payments as
bonuses to corporate executives and employees.ouftiag for the bonus payments was
achieved via an administration account and caragdn account receivable even though
payment was never pursued (Final Report of the t8efialect Committee on Presidential
Campaign Activities, 1974a, p.451-459; Senate $&emmittee on Presidential Campaign
Activities, 1973c, Book 13, p.5404-5439). Consisteith its brief, the Committee made
recommendations on electoral matters. Accountinditaand other regulatory reforms were
the subject of other Congressional hearings and I8gQrts.

THEGENERAL RESPONSE TO SENATE SELECT COMMITTEE ON
PRESIDENTIAL CAMPAIGN ACTIVITIES

As would be expected, the revelations of the Comemibn Presidential Campaign Activities
engendered considerable debate on appropriateiss@uto activities uncovered in the
Watergate and related investigations. Of conskderaoncern was the magnitude of some
illicit payments and the high profile U.S. corpaoat involved. For example, in the hearings
on Senate Resolution 265 - Protecting the ability e United States to Trade Abrdad
Senator Church stated

We are not just talking about a little “baksheeth’grease the palm of some petty
clerk in order to speed needed documents on thay through the bureaucratic
labyrinth (United States Senate, 1975b, Octoberimgagp.7).

Senator Church cite further evidence heard by thdc@mmittee on Multinational
Corporations suggesting

a tale of kickbacks and shakedowns, of bribery emduption in the very highest
military and governmental circles abroad, and tbedoning of secret slush funds,
false bookkeeping, Swiss bank accounts and “fakebsisliaries by the top

* The Committee’s final report numbered 1250 paggse report was drawn from some 25 books comprising
hearing transcripts and documents presented tGdhemittee. The deliberations of the Committee vkveled

into phases: Phase | Watergate Investigation (b&eXs Phase Il Campaign Activities (books 10-1Rase IlI
Campaign Financing (book 13); investigations of cifed individuals and entities (books 14-24); and
Supplemental Material on Campaign Practices andrigies (book 25 dealing with the campaigns of aliti
candidates other than Nixon).

® Senate Resolution 265 directed the President'siSpRepresentative for Trade Negotiations and rsthe
formulate and negotiate the development of a céddemduct to eliminate bribery and other impropayments

at a global level (United States Senate, 1975olagcthearing).
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executives of some of America’s leading firms (l@diStates Senate, 1975b, October
hearing, p.7).

In one example cited by Senator Church, one U.Spemy had paid over $50million in
contributions to government parties and membergs avaine year period in return for
favourable tax and energy legislation. Anothemepl® was a U.S. aircraft company paying
in excess of $100million in agents’ fees in ordesell a Middle East country an aircraft that
had not competitor. Much of the $100million wemtthe Swiss bank account of military and
civilian defence personnel of the purchasing caufitmited States Senate, 1975b, October
hearing, p.7).

Furthermore, as noted by Senator Church, manyosktladmitting to paying bribes and other
illicit contributions and fees justified it on thmsis it was common practice. However, he
expressed scepticism this was the case.

the fact that corporations, by their own admissign,to such lengths to disguise
these practices, through the use of double bookkgemumbered Swiss bank
accounts, and a system of code names that woutdediit to the CIA, puts the lie to
the argument that it is accepted practice (Unittdtes Senate, 1975b, October
hearing, p.8).

To be fair, bribery and illicit payments were natique to U.S. corporations. Evidence
showed bribery and illicit payments to foreign offfls and entities were engaged in by
companies from other countries. Accordingly, ié tbnited States were to implement and
enforce legislation outlawing bribes, payoffs, lkiekks and other unethical payments,
American companies would be at a disadvantage cadpa competitors in other countries
that were not so constrained. Hence an interndtgoiation was also required because other
countries were unlikely to follow the lead of thenitéd States in prohibiting bribery and
corruption even though such activities represemtdtireat to the integrity of global trade
(Opening Statement by Abe Ribicoff, cited in Unitethtes Senate, 1975b, October hearing,
p.2). It was considerations such as these that gageto Resolution 265. The purpose of
Resolution 265 was the initiation of negotiatiomading to a multilateral agreement to
eliminate bribery and other illicit payments by porations around the world to secure
international trade

In addition to the international solution set autiesolution 265, a series of amendments to
the Securities Exchange Act of 1934 were also megoto strengthen accountability
provisions as well as prohibiting illicit payment§hese proposals were the subject of
hearings before many Senate and House of Représeataommittees. The culmination of
these deliberations was the Foreign Corrupt Prestiact. The focus of the following
discussion will be those hearings especially tratiges dealing with proposed mechanisms
to prevent manipulation and falsification of acctuog records and reports to disguise or
otherwise conceal the use of corporate funds lioitipurposes.

® Multilateral agreements were already in processe TPECD adopted Declaration and Decisions on
International Investment and Multinational Entesps on June 21, 1976. The Convention on Combating
Bribery of Foreign Public Officials in Internatidn@usiness Transactions adopted by the Negotiating
Conference on 21 November 1997.
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SUBCOMMITTEE ON INTERNATIONAL ECONOMIC POLICY OF THE
COMMITTEE ON INTERNATIONAL RELATIONS, HOUSE OF
REPRESENTATIVE

In June, July and September 1975, the Subcomnaittéeternational Economic Policy of the
Committee on International Relations, House of Rsentatives held hearings on the
Activities of American Multinational Corporationsbfoad. Among the matters considered
by the Committee was whether or not U.S. laws vefiective. Issues discussed included the
implied legality of payments to foreign officialsvgn the absence of legislation prohibiting
such payments. On the other hand, in some instanogsorations making such payments
had violated foreign laws. Accordingly, the U.Sgdé system was working but may needed
improvement given the negative impact on the cgtsmtoreign policy in light of revelations
of illicit payments by U.S. corporations to foreigmtities and officials in return for
favourable treatment (United States Senate, 19734, In this regard, two bills, H.R. 7563
and H.R. 7539 were to be introduced to the Hous&e@bresentatives to achieve these
purposes. These bills proposed monitoring of therseas business activities of American
citizens and corporations in order to detect péssitolation of Federal law and the reporting
of violations to the responsible agency for enforeat (United States Senate, 1975a, p.4).

Written and oral statements from members of theu®exs and Exchange Commission and
surrounding discussions canvassed the possibility requirement under legislation such as
the Securities and Exchange Act impelling corporetito disclose material information to

protect not only American interests in foreign actions but also the investment of
shareholders of public companies (United Statesat8erd975a, p.24). SEC Commissioner
Loomis argued for guidelines to be establisheaitorm U.S. corporations on the conduct of
their dealings with foreign entities. Such guidenwould not be mandatory but part of a
self-regulation process. As Loomis argued “the noshediate and most effective resolution
of the problem can best come from American comgatiiemselves” (United States Senate,
1975a, p.62). In addition, the public accountingf@ssion, in particular, the audit function

was implicated in the perceived failure of the fatary system. The SEC was

contemplating working with leaders of the professio develop guidelines to assist in the
audit of published financial reports (United Stabesate, 1975a, p.62).

SUBCOMMITTEE ON ABUSES OF CORPORATE POWER

In January and March 1976 four days of hearingscamporate abuse were held by the
Subcommittee on Priorities and Economy in Goverrtnoéthe Joint Economic Committee
of the Congress of the United StdtesThe Subcommittee sought a solution to corporate
abuse in the form of “official corporate crimes antproper behaviour: bribes, kickbacks,
illegal campaign contributions, and other impropses of corporate funds” (United States
Congress, 1976, p.5-6). Subcommittee chair, SeNditiam Proxmire, clarified the focus of
the hearings as official corporate crimes rathantpetty theft or embezzlement. Official
corporate crimes amounted to “white collar crimevalving “the approval and active
participation of top corporate management” in themgful use of corporate funds (United
States Congress, 1976, p.5-6). This wrongful ugenebed beyond the payment of illicit
campaign contributions to domestic politicians tdoéry of foreign officials and kickbacks
paid to domestic and foreign contractors. Reptesers of the SEC, the General

" Hereafter referred to as the Subcommittee
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Accounting office (GAO) and the Department of Statre questioned by the Subcommittee
on a number of issues linked to official corporatiene as follows.

The Subcommittee was not solely concerned with evbdllar crime but also the ability of
the SEC and General Accounting Office (GAO) to stigate illicit activities and the
commitment of the Departments of Justice and $teéet on the findings of the SEC and the
GAO to bring criminal charges based on the outcofitbose investigations. A further issue
addressed by the Subcommittee related to a petteigkictance on the part of the
Departments of Justice and State to compel disaosd information regarding illicit
payments and the extent to which US governmentiaf§ were directly or indirectly
complicit in corporate bribery of foreign entitie¥hese issues were addressed throughout the
four hearing days. The following highlights froimethearings focus on the appearances of
representatives of the SEC, the GAO and the Depattof State.

EVIDENCE FROM SEC REPRESENTATIVES

The then Chairman of the SEC acknowledged that ncanypanies had engaged in illegal
practices including the maintenance of secret fumtis the involvement and participation of
senior management. Accounts were created and airadt “outside the normal financial
accountability system” to conceal illicit domesgind foreign political contributions often in
return for favourable treatment. In some instant®s SEC had not been able to determine
the destination of funds (United States Congre836.1p.6-7). Companies admitting to
making and concealing illicit payments included stomction, manufacturing and oil
companies as well as defence contractors. Inagks, concealment of the use of funds was
achieved by the falsification or inadequate maiatee of accounting records and books
(United States Congress, 1976, p.8). Not one iostaof falsification or inadequate
maintenance of accounting records and books wastespby external auditors.

These last points lead to the conclusion on theé plthe Subcommittee chair that the
corporate disclosure system designed to protecebkbklers and administered by the SEC
had not worked (United States Congress, 1976, pl@5j)iew of this conclusion, the SEC

representatives were asked to provide the Subcdeenwith their views on the adequacy
and effectiveness of existing laws and regulatiand recommend ways to improve them
(United States Congress, 1976, p.25). These viesve subsequently provided in a detailed
report dated May 19, 1976 (Special Supplement. Repiothe Securities and Exchange
Commission on Questionable and lllegal Corporatgrfeats and PracticBs

The SEC Report confirmed concealment of the usecasporate funds to pay bribes,
kickbacks and illegal campaign contributions. CGealment had been achieved through the
use of non-functional subsidiaries, secret banloaats and various tactics to disguise the
source of funds or the creation of slush fundsuidicig laundering (1976a, p.7; Exhibit A,
p.16-35). Details of methods used by a selecti@pecified companies were included in an
appendix to the report (1976a, Exhibit B, p.36-49)e SEC found it “particularly disturbing”
that corporate management not only had knowledgguestionable or illegal activities but
participated in them (1976a, p.10). In some casesnbers of the board of directors were
also complicit in these activities (1976a, p.11).

Informal views of SEC staff were that

8 Hereafter referred to as the SEC Report
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virtually all questionable payment matters haveolwed the deliberate falsification
of corporate books or records, or the maintenamd@eagcurate or inadequate books
and records which, among other things, preventesktipractices from coming to the
attention of the company’s auditors, outside doectnd shareholders (1976a, p.5).

Surprisingly, following the instigation of the SEGroluntary disclosure program, the same
auditors and directors were often appointed bybthead of directors to special committees to
uncover the extent of illicit payments and the nseby which they were concealed. The
irony of this was not lost on members of the Submattee. Senator Proxmire asked whether
it was realistic to expect corporations to effeetyv police themselves especially when
directors and officers are usually friends and sujgps of each other (United States
Congress, 1976, p.23-24). Furthermore, Senatotnire questioned whether or not these
voluntary committees had actually provided the SE@ complete reports (United States
Congress, 1976, p.24).

EVIDENCE OF THE GENERAL ACCOUNTING OFFICE

Questions about the audit of the financial recaflgovernment contractors were raised on
the second day of hearings when representativélseoGeneral Accounting Office (GAO)
appeared before the Subcommittee. The GAO had ctediinvestigations of questionable
procurement practices on the part of primary govemt contractors and subcontractors. The
guestionable practices included subcontractorsigiray kickbacks (United States Congress,
1976, p.46), gratuities, gifts and entertainmenhifgétl States Congress,, 1976, p.47) to
employees of the prime contractors who could infage purchasing and contract decisions.
Conflicts of interest in procurement decisions walso identified (United States Congress,
1976, p.47).

In many cases, the cost of kickbacks and othernaswaere included in the price paid by the
prime contractor for the services or goods providgdhe subcontractor. Ultimately, these
expenditures were borne by the tax payer (UnitedeStCongress, 1976, p.50-51). One
particular transaction discussed by the Subcomenitieolved the sale of a part for $1900.
Two employees of the selling company received ntbag $6000 each for facilitating the
sale. On further investigation, the actual costhaf item to the selling company had been
$190,000. Accounting for the loss on the sale coaldbe determined but the Subcommittee
and GAO representatives concluded it had also passed on to the tax payer (United States
Congress, 1976, p.54).

As with the manipulation of financial reports uneosd by Watergate and SEC enquiries and
investigations, it was determined that these wetdsolated events. Rather, even though in
many cases the amounts involved were relativelyllsrtize practices identified were
considered to be widespread. Furthermore, thasati@s were not uncovered during GAO
audits (United States Congress, 1976, p.55). Aiqudar focus of the Subcommittee’s
guestions of the representatives of the GAO focusecevelations of the payment of bribes
to foreign government officials by Lockheed (Unitethates Congress, 1976, p.60).

Lockheed was the subject of questions by the EGBeammittee. Campaign contributions
from Lockheed were not sourced from corporate fumgsfrom employees (Senate Select
Committee on Presidential Campaign Activities, 1974 However, subsequent
investigations revealed that Lockheed had paidlddcks to secure favourable outcomes in
negotiations in a number of countries includingaigptaly and the Netherlands. In securing
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these contracts Lockheed was largely competing atiter American companies rather than
foreign companies. As argued by Senator Proxrtie,actions of Lockheed put “pressure
on other American companies to become equally porieroxmire, 1976, p.2). He further

on pointed out that (Proxmire 1976, p.2), Lockheesiiles, more than half of which were to
foreign governments, were “coordinated by the Rgorta In addition, the Pentagon put
pressure not only on Lockheed but other arms matwiers to increase sale to foreign
governments.

Lockheed was not a government entity but was therseipient of a government loan under
the Loan Guarantee Act in the early 1970s. The Gyed required by the Loan Guarantee
Act, “to audit the books, records and transactioinborrowers under the act” (United States
Congress, 1976, p.60). In response to questiortbebpubcommittee, GAO representatives
responded that a detailed audit was not requirethéy.oan Guarantee Act. Subcommittee
chairman, Senator Proxmire (United States CongrE886, p.60), however, rejected this
claim citing the relevant provision of the act:

The General Accounting Office shall make a detadedit of all accounts, books,
records and transactions of any borrower with reisfeewhich an application for a
loan guarantee is made under this act. The GeAecalunting Office shall report the
results of such audit to the Board and to the Cesgyr

Consistent with the arguments of SEC Commissiormantis before the Subcommittee on
International Economic Policy of the Committee atetnational Relations (1975, p.62), the
GAO representatives, maintained “normal audit tesplnes” would not uncover evidence of
bribes, kickbacks or money laundering. Uncovesngh evidence would require a detailed
audit, being “examining every document and tra@nginal documentation, checks that are
written, invoices that are at issue” and the GAQ@Ildaot undertake such a process in the
space of one year. Furthermore, the GAO had rmareied out the “investigative techniques”
required to undertake a comprehensive audit. TA® Gad neither the familiarity with such
techniques nor the authority to implement themim@ral or civil fraud was a matter for the
Department of Justice (United States Congress,,280).

EVIDENCE OF THE DEPARTMENT OF STATE

On the fourth hearing day on March 5 1976, the Soimittee heard from representatives of
the Department of State. The answer the Subcoegrstbught from the Department of State
was whether or not the US government not only kibewv actively promoted bribery of
foreign officials by some of the country’s largasid most prestigious entities in order to win
contracts (United States Congress, 1976, p.15pecifically, Senator Proxmire contended
some Pentagon officials, while publicly opposingbbry and payoffs, actively encouraged
them and “lectured contractors on how to make gay¢Subcommittee on Priorities and
Economy in Government, 1976, p.155). The Departroéistate denied covertly fostering
illicit payments to foreign entities by United Statorganizations stating

The Department of State has never condoned sucimgray. They are ethically
wrong; their disclosure can unfairly tarnish thputations of responsible American
businessmen; they make it more difficult for theSUGovernment to assist U.S.
firms in the lawful pursuit of their legitimate hoess interests abroad; they
encumber our relations with friendly foreign govaents; they are, in the long run,
bad business, as firms involved in such practicsbsloss of contracts, sales and even
property; and they contribute to a deteriorationtlod general investment climate
(United States Congress, 1976, p.156).
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In general, the questions raised by the Subcomendted the allegations of complicity in
illicit payments by U.S. corporations to foreigntigas, could not be substantiated. A
cautious approach was taken by the Department atie Sb dealing with illicit foreign
payments to foreign corporations and officials tuéhe negative impact this might have on
the competitiveness of US corporations dealing adbré\ccordingly, corporations were not
compelled to provide information to investigators.

For example, as mentioned previously, Lockheed iwasstigated as part of the Watergate
hearings. Even though campaign contributions wh&id Nixon were determined to have
come from employees rather than corporate fundskheed was found to have paid
kickbacks to officials in Japan, Italy and the NethAnds in return for favourable
consideration in the awarding of contracts. Howgeteese allegations were difficult to
substantiate because the SEC was denied accesskbded files. The Department of State
was concerned those files might contain materigingaadverse foreign policy implications
and therefore be detrimental to the national istefgnited States Congress, 1976, p.33). In
addition, Proxmire suggested disclosure of the sanfi¢ghose involved was not forthcoming
because Lockheed wished to continue to use the aglents involved in prior instances of
bribery (Proxmire, 1976, p.2).

Further difficulties were encountered in the Lodktheinvestigation as well as implied
involvement of the Pentagon in the company’s tllexctivities because the Secretary of the
Treasury was also the Chairman of the Loan Guaga®d@ard. In his capacity as Secretary of
the Treasury, he denounced Lockheed’s bribery andas illicit activities. On the other
hand, as Chairman of the Loan Guarantee Board,ithen@ use his power to compel
Lockheed to provide to the SEC and other autharitidormation concerning the nature and
purpose of said activities (United States Congregg6, p.155).

SUMMARY OF HEARINGS

The Subcommittee (United States Congress, 197pspriimarised practices used to disguise
the misuse of corporate funds as follows:

(1) Bonuses to selected corporate employees whéch rebated for use in making
illegal domestic political contributions by suchrgorations;

(2) Use of an offshore corporate subsidiary asécbfor a revolving cash fund for
distributing diverted corporate funds for both detne and foreign political
activities, all of which were illegal in the plaednere paid;

(3) Anonymous foreign bearer stock corporationgduas depositories for secret
illegal "kickbacks" on purchase "or sales contracts

(4) Payments to foreign consultants which were ntieeeto management and used
for illegal domestic political contributions andremercial bribery;

(5) Direct, corporate payments to foreign governmefiicials in return for
favourable business concessions; and

(6) Payments, aggregating tens of millions of dsllao consultants or com-
mission agents, made with accounting proceduregrale and records which,
if existent at all, were insufficient to documentether any services were even
rendered by such consultants or agents, or whetheh services were
commensurate with the amounts paid.
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It was also noted by the Subcommittee (United St&engress, 1976, p.17), management of
many corporations had filed reports with the Seéms&iand Exchange Commission from
which information had been omitted or materiallysstated. Consequently, these reports
violated the provisions of the 1934 Securities BRdhange Act. An aspect of concern to the
Subcommittee, was that none of the instances dfifitadtion of records or material
misstatement of accounts uncovered by the Water@yecial Prosecutor or SEC
investigations had been reported by the accountantsxternal auditors of the relevant
companies (United States Congress, 1976, p.26).otHar words, the reporting systems
overseen by the SEC were not working (United St&msgress, 1976, p.24). Specifically,
“accounting procedures have been totally inadecgeiétter to determine what has been going
on or to assure us that they can prevent it irffidhee” (United States Congress, 1976, p.22).

In contrast to the implication of the Ervin Repdnat Watergate-related activities were
“aberrational conduct”, Proxmire argued privateegmtise was undermining itself rather than
monitoring activities. In particular, “at least amportant part of the private sector is a house
of marked cards, composed of kings of corruptiacks$ of all illicit trades, and aces of

political influence” (United States Congress, 19@6&-6). Proxmire further observed these
activities had been engaged in by “some of theelsirgand most prestigious firms in

America”.

A further concern expressed by Senator Proxmire thhadack of response of the Federal
Government and its agencies other than the SE®islapening statement on the second day
of the hearings, Proxmire (United States CongrE$86, p.39) stated

The abuse of corporate power is a high priorityésand one that merits extensive
public debate and discussion. ... Yet the respafisghe Federal Government has
been disappointing. Except for the SEC, most o@@vernment agenci&seem to
be sitting on their hands or aiding and abettirggayment of bribes and kickbacks.

The Subcommittee did not express any decisionsakenany formal recommendations on
the basis of the hearings. However, a solutiomssigd by Proxmire was new legislation in
order to deal with corporate abuse.

LEGISLATIVE INITIATIVESAND HEARINGS

From 1976 to 1977, different bills were presented tihe Senate and the House of
Representatives by different Senators, Congressmdrithe SEC in relation to questionable
payments. Ultimately the Senate and the House a&ghardecided on a bill to be passed as
the FCPA, however,

[tlhe House version of the bill did not contain thecounting provisions at all,

and...were never debated on the House floor or inaskl committee. In the Senate,
the accounting provisions were overshadowed byldbening issue of overseas
payments (Committee on Corporate Law and AccourtB¥g, p.309).

For this reason, the following sections will foaus bills presented to the Senate rather than
the House of Representatives.

° Those agencies identified by Senator Proxmire wkeeFBI, Justice Deparment, IRS and the Statement
Department.
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Committee on Banking, Housing and Urban AffairotRiiting bribes to foreign officials

In April and May 1976, the United States Senate @dtee on Banking, Housing and Urban
Affairs conducted three days of hearings dealintty Wiree proposed bills to address bribes to
foreign officials. The two bills to be discussedhis section are

S.3133 sponsored by Senator Proxmire to amenddberiBes and Exchange Act of
1934 to require issuers of securities registeragyant to section 12 of such act to
maintain accurate records and to furnish repottging to certain foreign payments,
and for other purposes; and

S.3418 sponsored by the Securities and Exchangem@@sion to amend the
Securities Exchange Act of 1934 to prohibit certé@suers of securities from
falsifying their books and records, and for relgbedposes.

During the course of the hearings, the CommitteaiiCtSenator Proxmire, referred to
previous Committee hearings into the payment dbdwiby Lockheed plus the voluntary
program instituted by the SEC leading to discloghe¢ hundreds of millions of dollars had
been paid in bribes by U.S. corporations to foresfficials and political parties. Proxmire
described these activities as the “disgrace offi@& enterprise system” that had “corrupted
the free market system under which the most efficiroducers with the best products are
supposed to prevail” (United States Senate, 19%pal hearings, p.1). It was further noted
the SEC’s voluntary disclosure program was premisedthe view “foreign bribes are
information material to investors” (United Statemn&te, 1976a, April hearings, p.3).

As Proxmire noted many high calibre corporate ettees and politicians, including then
President Ford, had denounced bribery and sawuhascessary for corporations to compete.
In spite of such condemnation, Proxmire argued ‘maampanies will continue paying
bribes if they can get away with it, because theemttal rewards are so great and the risks are
minimal” (United States Senate, 1976a, April hegsinp.1). The absence of risk was
exemplified by the failure of the Department of tles to prosecute “prominent corporate
criminals” (United States Senate, 1976a, April megm, p.2). At worst, there had been some
bad publicity but no one had gone to jail and dhige chief executive officers had lost their
jobs. The provisions of S.3133 were designed taemddthese issues. The general view of
those appearing before the committee demonstra&gidtance to any legislative response
with potential to impringe on the manner in whiclamagement wished to conduct the
activities of corporations caught by the legislatio

The first to give evidence before the committee Wakn McCloy. McCloy had been the
chair of the Special Review Committee of the Guif Corporation’s Board of Directors
appointed to investigate the payment of politicaitcibutions from shareholders’ funds. The
investigation revealed the payment over a periodoohe twelve years of illegal campaign
contributions of approximately $5 million from dffe-books accounts. Payments of
unknown amounts had been made to foreign goverrsmamd officials in exchange for
favourable treatment. Other payments of unknownwmtsomade for unidentified reasons
had also been made. McCloy stated payments in nrestgnces were customary and not
considered illegal in the countries in which thegrev paid (United States Senate, 1976a,
April hearings, p.4).
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According to McCloy, a constructive and effectivegislative response to political
contributions and payments was not possible witHouther study of what was a very
complex issue. For example, there was no accepédittbn of bribery. Where did you
draw the line between a tip or a gift and a bridei{ed States Senate, 1976a, April hearings,
p.5-6)? In other words, should all payments teifgm officials or governments be disclosed
to investors (United States Senate, 1976a, Aprdrihg, p.10). Legislation prohibiting
bribery and political payments did not exist in thes. or anywhere else in the world. This
was not to say nothing should be done but thealnfocus should be the United States
(United States Senate, 1976a, April hearing, p.5-6)

While McCloy supported the view that companies $hdoe required to keep full and
accurate accounts, he questioned whether newdégisiwas required (United States Senate,
1976a, April hearings, p.10). In response to Pioxsiconcern the furore over disclosure of
illicit payments would “like so many other thingsat happen in Washington ... die down”
and people would accept it, McCloy urged the Cortaaito do something but “take time to
do it” (United States Senate, 1976a, April hearingd0). After all, now the payment of
bribes and political contributions had been madelipiand actions had been taken by the
SEC, “the barn door [was now] well fastened” (Uditetates Senate, 1976a, April hearings,

p.7).

Consistent with the emerging neoliberal approacbhCMy believed the key was reform by
industry itself with a focus on the tone at the (Opited States Senate, 1976a, April hearings,
p.14). Multinational corporations played an impott role in the U.S. economy. Their
activities were not “synonymous with vicious belmani. Restricting the activities of U.S.
multinationals with gratuitous regulation would kaa serious negative impact on the
country’s balance of payments (United States Set8#6a, April hearings, p.16).

Representatives of the Securities and Exchange @ssian appeared before the Committee
in May 1976. Proxmire’s preliminary comments irded concerns that penalties imposed on
perpetrators of violent crime, whether premeditatechor, were often substantial. On the
other hand, there was a reluctance to impose pené&itr instances of bribery and other illicit
behaviour that were not only unethical and damaggngociety but were premeditated and
planned largely by “well educated people from wham expect the highest kind of ethical
conduct” (United States Senate, 1976c, May hearipg®8). Of concern to the SEC
representatives, was not the number of corporatimraved in illicit payments, as this was
comparatively small and only a few of those had ensubstantial payments but the fact some
large companies had been able to evade the sydteorpmrate accountability enshrined in
existing regulations meant any company could dolsowever, as detailed in the May 1976
report on Questionable and lllegal Corporate Payseand Practices, the SEC
representatives supported the philosophy of S.3b88,considered S.3418 was a better
solution to a “thorny and controversial problem9{6a, Special Supplement. Report of the
Securities and Exchange Commission on Questioraielllegal Corporate Payments and
Practices, p.13).

Consistent with the views of McCloy, the SEC advedaself-regulation. The SEC
acknowledged there had been a breakdown in com@eatountability on the part of a
minority who “totally ignored the system”(Uniteda®s, Senate, 1976¢, May hearings, p.4).
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Nonetheless, the SEC representatives believedesgifation had “the potential significantly
to enhance the reliability and accuracy of issuericial reporting” (Securities and Exchange
Commission 1977a, p.11). To this end, S.3418 rements were designed to encourage the
private sector to correct the problem, with SEC esvigion, and without government
involvement in business practices. In addition, dseounting profession was responding to
perceived deficiencies in audit processes with gsajs to issue a draft standard articulating
the responsibilities of auditors to identify illégemyments and bring them to the attention of
management. With these measures, the probleniiaif layments would be resolved and
the integrity of the securities system restoreditgéhStates Senate, 1976¢, May hearings).

S.3418 requirements consisted of corporations kstély and maintaining adequate
accounting books and records, as well as a systenteonal control. The SEC argued these
requirements would “provide the teeth to assurephablems of this nature...[were] brought
to appropriate levels of corporate managementracarded in a manner that...[made] it far
easier for...[the SEC] to discover them” (United 8sat Senate, 1976c¢c, May hearings, p.19).
There were three principles underlying the SECtppsed remedy:

1. corporate accountability to investors required appr accounting of the use of
corporate funds;

2. to ensure a proper accounting of the use of cotpduads, legislation should prohibit
false and misleading statements to external awddorthe part of corporate officials
or agents; and

3. without internal controls, there was a lack of meable assurance that financial
statements were based on duly authorised traneactind prepared in accordance
with generally accepted accounting principles apglieaable regulations (1976a,
Special Supplement. Report of the Securities andh&xge Commission on
Questionable and lllegal Corporate Payments anctiPes, p.13).

In Proxmire’s view, S.3418 merely codified the imegdl requirement corporations keep
honest records already incorporated in securi@®s | Proxmire reasoned the SEC was
“...spending a great deal of effort to put a finemp@n a requirement that already exist[ed]
while ignoring the more obvious need for new autlgd(United States Senate, 1976¢c, May
hearings, p.19). Similarly, it was clear from tB&C’s report the concept of internal
accounting controls added nothing to professiorguirements having been enshrined in
auditing standards issued by the American Inst@it€ertified Public Accountants (AICPA),
Statement of Auditing Standard (SAS) 1 section 320.In drafting S.3418, the SEC adopted
the objectives of a system of accounting interaalset out in those standards (1976, Special
Supplement. Report of the Securities and Exchargyen@ission on Questionable and lllegal
Corporate Payments and Practices, p.13). It ramseatern that the “language that may
provide guidance to accountants and auditors maybeosufficiently precise to define
conduct that could result in civil or criminal séinas” (AICPA cited in Bathen 1978,
p.1262). On this point it was argued by Dundas @edrge (1979-1980, p.877) that “[t]he
language of subsection (B) closely reflects theoanting profession’s own objective”, since
this standard was “originally developed...to assidependent auditors in evaluating a firm’s
internal accounting controls to determine whetheors that could materially affect the
reliability of the firm’s financial statements cdube prevented” (Bathen 1978, p.1262).

Given deficiencies in existing law already idemiifi by the SEC itself and outlined in
previous hearings plus the fact no instances @intral misstatement due to the illicit use of
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corporate funds had been uncovered by externalasdProxmire argued the system had not
worked (United States Senate, 1976c¢c, May hearind9, Logically, S.3418 would be no
more effective than existing legislation and prefesal standards. The failure of S.3418 to
add anything to measures that had already failexlosenpounded by SEC guidelines based
on the concept of materiality. The guidelines dad specify what made one bribe material
and another not. This lack of specificity mearg tuidelines were “very elastic” (United
States Senate, 1976c¢, May hearings, p.1l). Proxmurther argued the discussion of
disclosure in SEC Report of May 1976 was very ambig containing numerous “hedge
words” such as “off the book accounts ... generadlyuire disclosure” and the use of “may
be required” as opposed to “is required”.

Hence, Proxmire argued in support of his own S.3p8%hibiting foreign bribery and
prescribing disclosure of payment of foreign satesamission on the basis the common
denominator in all proposed legislative remedieddte was disclosure (United States Senate,
1976¢, May hearings, p.2). In response, the SEQear it already had sufficient authority
under existing law to compel disclosure. After Hie system have had “worked remarkably
well by any standard. It is the finest enforcemmgichanism for business practice” (United
States, Senate, 1976c¢, May hearings, p.15). Prexuisagreed saying “I would submit that
your report casts substantial doubt on whethettiagidaw is sufficiently clear on just what
needs to be disclosed” (United States Senate, 19¥®¢ hearings, p.2).

In September 1976, another round of hearings coroeteron proposals to amend the
Securities Exchange Act toter alia prohibit the payment of bribes by corporations urss
the keeping of accurate records and disclosuremdio foreign payments. As with previous
hearing, introductory statements summarised andasoned the activities and events leading
to the proposals. One issue highlighted at thensentement of these hearings was criticism
of the Securities and Exchange Commission from domseness factions arguing bribery was
part of the normal course of business. Furtherprairareholders had no right to information
concerning such activities. As noted by the CortewsitChairman, Mr Murphy, the SEC
persisted in its efforts to effect legislative mafoin the belief shareholders were entitled to
know how a company’s profits were derived. In fums permitted shareholders to assess
management integrity and performance by being @bldetermine if profits were based on
competitive excellence or as a result of finangiatquired favourable treatment (United
States Senate, September hearings, 1976b, p.1).

The argument bribery was a normal part of busirsesvities was refuted by Dr Gordon
Adams, Director of Military Research, Council onoBomic Priorities. Dr Adams the lengths
some companies had resorted to in order to coréadry and similar payments. Such
efforts would not have been necessary if compaeected a positive public response to the
use of corporate funds for purposes of briberyiorlar payments (United States Senate,
September hearings, 1976b, p.34). In addition, Dams rejected notions of self-regulation
noting one particular company “had an impressive-tamibery policy in effect while ...
making $100,00 in questionable payments abroad &l to 1975” (United States Senate,
September hearings,, 1976b, p.33). For these neador Adams saw the proposals
incorporated in the House of Representative 154®llits identical Senate counterpart 3664
and House of Representative 13870 and 13953 aemjgie remedial measures.
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Once again, the SEC appeared before the Committ8eEC chairman, Rodrick Hills,
summarised the findings of investigations of sofd@ Gorporations

... we have found literally hundreds of millions aflidrs of corporate funds which
were placed in hidden accounts and expended gn#étehe discretion of corporate
executives who caused or permitted the paymentsetanaccurately recorded on
corporate books. ... this country’s system of pricvecfor investors, developed over
the past 40 years, which includes corporate sglitedion through independent
auditors and outside directors and counsel, andghwisi ultimately enforced by the
Securities and Exchange Commission, has been sbribustrated. It has ... broken
down (United States Senate, September hearing6p19717).

For these reasons, the SEC supported H.R.1548] {taeeby, S.3664 as accepted by the
Senate) to amend the Securities Exchange Act taireegorporations under the act to
maintain accurate records and prohibit bribery. ecHally, the SEC supported tighter
internal accounting controls as specified in Secficof H.R.15481 and S.3664. In addition,
the SEC advocated new accountability measures dmguindependence of the board of
directors, recognition of the professional respbiliies of outside auditors and legal
counsel and establishment of independent audit ¢tiees. With these new approaches to
accountability in place, stronger measures wereneoessary because “in most cases ... the
failure can be traced to a failure of corporatecactability ... to outside auditors, to outside
directors, to outside counsel and ... to outside ei@ders” (United States Senate,
September hearings, 1976b, p.18). A similar retstti approach was proposed by the AICPA.

The AICPA prepared statement to the Committee esgeik concern at requirements for
companies “to devise and maintain “adequate” systef internal accounting controls
sufficient to provide reasonable assurances witbpeet to certain management and
accounting safeguards” (United States Senate, @éptehearings, 1976b, p.158). To begin,
a review of companies known to have engaged iaitiipayments demonstrated having a
system of internal accounting controls was not aapaa. Most, if not all, of these
companies had internal controls in place. The lprabwas, the controls were circumvented.
Furthermore, in the absence of a definition, th@es no way of determining whether an
internal accounting control system was “adequa#déCPA argued that companies seeking
guidance on the compliance requirements for andaale” internal control system may turn
to the legal profession for advice and that theghniconsider a “checklist-type approach”
( United States Senate, September hearings, 19/683). In this regards, companies may
attempt “to attain a system that meets a miningdllstandard rather than to attain the best
system suitable to the circumstances” ( UnitedeSt&enate, September hearings, 1976b,
p.163). The Senate report accompanying S.3664 adkdged no internal control system
was perfect and encouraged open discussion betmmaaagement and auditors to facilitate
improvement when required. The SEC endorsed thgulge as being acceptably clear for
businesses to follow by arguing that these objeei® providing “a reasonable basis for the
implementation of the required system of contralsd that such objectives are already
familiar to the business community” (Committee oargidbrate Law and Accounting 1978,
p.337). Ascribing criminality to failure to impleme an adequate system of internal

Yincluding an audit standard being developed byMl@PA dealing with identifying and responding tegal
acts by clients.
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accounting controls would not be conducive to sdatussions (United States Senate,
September hearings, 1976b, p.18-19).

A further concern raised in the AICPA statement tispotentially broad scope of provision
prohibiting any person “from directly or indirectbausing any book, record, or document to
be falsified and from making materially false oisleading statements or omitting to state
material facts necessary to be stated to an acwoumt connection with any audit or
examination”. In the absence of any qualificatsuth as “deceit” or “intent to deceive”, a
negligent if honest mistake could result in a cnahiconviction (United States Senate,
September hearings, 1976b, p.159). To address #feciemhicies in the proposed
H.R.15418/S.3664, the AICPA suggested corporateuwntability would be best served by
“requiring the maintenance of accounting recordg #ppropriately reflect transactions and
dispositions of assets and by prohibiting circuntienof internal accounting, falsification of
the records, and written representations” (Unit¢éateS Senate, September hearings,1976Db,
p.161).

The Chairman of the Special Committee on Foreigynteats of the Association of the Bar
of the City of New York, William Kennedy, also aped before the Committee. Kennedy
reported the Special Committee acknowledge the faredeform: “the serious practices ...
exposed over the last several years are clearliyargrio the national interest ... there have
to be measures to prevent a recurrence of thestiges’ (United States Senate, September
hearings, 1976b, p.176). However, the Special Cdteenagreed with the Senate’s rejection
of previous criminalisation and disclosure propssallhose proposals would have created
two crimes from one act. The first crime was ermgggn bribery or other illicit activities.
The second was the failure to confess the comnmsHithe first offence.

Kennedy made reference to existing legislation #red “array of sanction” embodied in
legislation such as securities laws, the InternaldRue Code and anti-trust laws. In a
comment reminiscent of Proxmire’s conclusion thestaxg accountability system was not
effective (United States Senate, 1976¢, May hgarip.6), Kennedy observéfllhere was
never a lack of law applicable to the situation. allithere was, was a lack of law
enforcement...This doesn’'t mean that you shouldn/eh@ew laws, but your new law should
be tailored to the genuine problem and not to thtcal one” (United States, Congress,
Senate, Committee on Banking Housing and Urbaniiffhl976b, p.178) The preferred
option of the Special Committee was disclosure {g&¢hStates Senate, 1976¢, May hearings,
p.181).

COMMITTEE ON BANKING, HOUSING AND URBAN AFFAIRS. FOREIGN
CORRUPT PRACTICES AND DOMESTIC AND FOREIGN INVESTMENT
DISCLOSURE

Committee deliberations commenced in March 1977 wede, once again, chaired by
Senator Proxmire. The subject of the hearings $v865 to amend the Securities Exchange
Act to require maintenance of accurate recordspabibit certain bribes and other purposes
including making it a criminal offence for an Amean corporation to pay a bribe to foreign
officials. Proxmire observed the SEC had now ueced 300 U.S. engaged in the bribery of
foreign officials to an amount in excess of $300ion. Proxmire argued the findings of the
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SEC tarnished the reputation of the U.S governmdrtrthermore, bribery thwarted fair
competition because the market was no longer cbedrby price and quality. There was no
disagreement that bribery was wrong. The questias how to stop it (United States Senate,
1977, March hearing, p.1).

S.305 had passed through the Senate in 1976 byaminnous of 86 to zero. However,
opposition to the provisions of the bill saw itlkd in the House of Representatives. Apart
from addressing the detrimental impact of bribemytioe reputation of the United States and
its corporations, the bill, if passed, would previgverage to the Administration in effecting
an international solution (United States Senat&/71®8larch hearing, p.2). Secretary of the
Treasury, Blumenthal, told the committee the adstiation fully supported the aims of
S.305 and, in general, criminalisation of illicayments. However, Blumental also urged the
Committee not to underestimate the difficulties thauld be encountered in drafting the bill.
Specifically, in the absence a multinational treatyl bilateral agreements, enforcement was
not likely to be possible. The administration mded to pursue international treaties and
agreements once the provisions of S.305 were ahaBtementhal stated the administration
had no desire to weaken the bill rather enactméat sirong, effective and enforceable bill
was preferred (United States Senate, 1977, Mardrirttg p.98). On the other hand,
Blumenthal stated he found it difficult to compratehe need for a criminal statute to make
people behave in their business dealings in theesamy they conducted interpersonal
relationships (United States Senate, 1977, Mard@ritg p.99). On a more positive note,
Blumenthal encouraged vigorous pursuit of disclestequirements and strengthening of
existing provisions (United States Senate, 197 #cNhearing, p.94-95).

SUMMARY OF THE BILLSPRESENTED TO THE SENATE AND THE HOUSE OF
REPRESENTATIVES

% The SEC proposed legislation as part of their nejpo 1976 was identical to the
following bills;

* S.3418, HR.15481, S.3664, S.305 (the Senate verisedare it was finalised by the
House of Representatives).

The accounting section of the bills contained 4 rangents to the Securities Exchange Act
of 1934. The main difference between these bill$ the final version of S.305, after it was
amended by the House of Representatives werelas/ol

» The bills subsection in relation to Integrity ofcaanting records and reports did not
include the wording "in reasonable detail".

« The Systems of accounting controls section of thiks bncluded the wording
"adequate" which was omitted in the Att.

* The bills third and fourth provisions were takeut @f the act as “the SEC had
already published for comment rules designed toraptish similar objectives under
its existing authority”.

% S$.3133. that was proposed by Proxmire was onlyticiEnto two of the House of
Representatives bills namely, H.R 13870 and H.R533 The content of the bills were
mainly similar to the SEC proposal, however, thikshincluded a section relating to

1 As explained previously
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public disclosure of details of the amounts, in esec of $1,000, the people or
organisations to whom the payments were made angutpose of the payments (House
of Representatives, 1977a). This section was mainticised by the SEC and the bill

was withdrawn and never debated in the Senate.

THE FOREIGN CORRUPT PRACTICESACT

Accordingly, by December 1977 the FCPA was pasgeithéd Congress “with unusual speed
and surprising unanimity” (Lacey and George 1999819.132). The Act was described as
“in many ways the most important act affecting acdong since the Securities Act of 1933
and 1934” (Auerbach 1978 cited in Bathen 1978, §i1)2The purpose of the FCPA was to
protect investors as well as to regulate the acgups&financial information of the companies.

After 1977, the accounting provisions “were nevebated in the House of Representatives.
In the Senate...very little consideration was giverthie accounting standards” (Dundas and
George 1979-1980, p.870) and as a result the lgegwh the accounting section was
simplistic and vague (Baker & Bettner 1997). Thgueness of the accounting section was
guestioned since it was introduced as part of tl3d18. Senator Proxmire mentioned that
“...a vagueness which | would think that the corpora wouldn't like. | think they would
want the certainty. ... to know what they have tooreand what they don’t have to report”
(United States, Senate, 1976¢, May hearings, p. 13

The Act consisted of four sections: Section 10ltaioimg the title of the Act, section 102
covering accounting standards, and sections 103 1&4d dealing with foreign corrupt
practices. The accounting provisions were passedsasies of amendments to the Securities
Exchange Act of 1934 which increased “the degreéedéral involvement in the internal
management of public corporations” (Lacey and Ged!@97-1998, p.133). These provisions
of the Act “incorporated only [the first] two ofétfour rules proposed originally by the SEC”
(Dundas and George 1979-1980, p.518), as indicatede, which required registered and
reporting issuers under the Securities and ExchAcgéo:

* maintain books and records accurately reflectimgttAnsactions and dispositions of
assets of the issuer;

¢ maintain an adequate system of internal accourtorgrols designed to provide
reasonable assurance that specified objectivesatisfied,;

» prohibit the falsification of an issuer’s accougtirecords; and,

» prohibit the officers, directors, or stockholders an issuer from making false,
misleading or incomplete statements to an accouetagaged in an examination of
the issuer (Securities and Exchange Commissiond, 9% T).

The SEC subsequently adopted the other two recoutatiens as “SEC rules specifically
related to the recordkeeping provisions of the FCAcey & George 1997-1998, p.135).

The FCPA placed new and significant obligationsissuers to make and keep accurate
records and to maintain a system of internal adbogincontrols (Deming 2010), as
strengthening controls would putatively enhancepomte accountability and ultimately
public confidence in the corporate sector (citedWiiliams 1979). These sections were
viewed by the Congress “ as a measure to fostelageial accountability and corporate
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integrity by eliminating the weaknesses in corpmrahancial control and recordkeeping
which permitted corrupt payments” (Goelzer 1978).pThe details of the section 102 of the
act are presented below.

* Maintenance of accurate records: Subsection A efaitcounting provision (section
102) of the FCPA required “Every issuer ...shall... mand keep books, records,
and accounts, which, irreasonable detajl accurately and fairly reflect the
transactions and dispositions of the assets ofigbeer” (emphasis added 1977).
AICPA were concerned about the generality of thevision and the use of
“accurately and fairly” as it relates to being extdnat is not achievable by companies
and “there is no standard against which achievenoénthat precision can be
measured” (United States House of Representat®¥es, p.7).

* Maintenance of a system of internal accounting rodsit Subsection B of the
accounting standard provision of the Act obligednpanies to employ a system of
internal control by stating that

Every issuer ...shall... devise and maintain a systemternal accounting controls
sufficient to provide reasonable assurances that

(i) transactions are executed in accordance withagement's general or specific
authorization;

(i) transactions are recorded as necessary (Ipetonit preparation of financial
statements in conformity with generally acceptecbaating principles or any other
criteria applicable to such statements, and (Iltontain accountability for assets;

(i) access to assets is permitted only in accocdawith management's general or
specific authorization; and

(iv) the recorded accountability for assets is carad with the existing assets at
reasonable intervals and appropriate action isntakiéh respect to any differences
(1977).

This subsection of the accounting provision, repmésd “the most significant intrusion of
government into corporate affairs since the origerectment of securities legislation in the
1930’s” (Siedel 1981, p.444). In corporate histdfift was the first time the federal
government imposed standards of corporate goveenapon public companies” (Giudice
2011, p.351) as there was “a profound and presssegl to seek ways to raise the levels of
conduct of corporate management” (Roderick Hiltedtiin Lacey & George 1997-1998,
p.129). The FCPA gave the SEC the authority to legguas well as oversee the internal
management of domestic companies (Bathen 1978; &unfl George 1979-1980).
Previously, the SEC “never had the authority taitag the internal operations of American
corporations” (Dundas & George 1979-1980, p.880).

CONCLUSION

The FCPA was prompted by a series of scandalsdimguWatergate involving bribery and
illicit campaign contributions of domestic and figre governments, politicians and
corporations that had shaken public confidencééninitegrity of the US business community
(Gary 1990; Darrough 2010). The Watergate discegeof patterns of concealed corporate
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political contributions for the purpose of obtaigiforeign government sales and contracts as
well as influencing the government's policies (Bact 1976), demonstrated the
“tremendous impact on corporations, independenit@ngi and the role of the SEC” (Lacey
& George 1997-1998, p.139). Senator Proxmire (é&éhBtates, Senate, 1976¢c, May hearings,
p. 3) argued “the fact that so many companies baea able to elude the system of corporate
accountability strikes us as a matter requiringnificant action”. A series of hearings in
response to these scandals, made it apparenttiialation was required to address corrupt
activities.

The accounting provisions of the FCPA were argualdge of the most significant
expansions of the securities law since the 1933 188# Acts” (Kneedler & Grant 1980,
p.22). it had the ability to “affect the governarmed accountability mechanisms of most
major corporations, the work of their independamditors and the role of the Securities and
Exchange Commission” (Goelzer 1979, p.4). Howeweamued by Gary (1990, p.12) the
Act was “the child of political scandal”. The preiwons of the act were self-regulatory
measures to allow the companies “in conjunctiom g outside accountants and counsel” to
self-discipline their affairs without governmentvatvement as the primary administrator
(Williams 1979, p.3). Even before the accountingvision was accepted as part of the FCPA,
there were debates on effectiveness of this aogleased on the then existing practices and
it was argued by one of the senators as follows:

Mr. President, if this bill were really sufficietd provide a remedy for this immense
amount of corruption...we could be sure that thiscglavould be buzzing with
lobbyists. They are not concerned about this bitlatis why these corridors are not
filled with the lobbyists of any companies comingrd to tell us that we must not
pass this bill (Siedel 1981, p.450).

Some commentators regarded the Act's accountingisiwas, particularly the internal
control standards, as excessively vague (SecuahdsExchange Commission 1981; Siedel
1981) and lacking in clarity (Roberts 1989).

This brief history of the path to the Foreign Cairractices Act provides a clear example of
the manner in which rank and privilege can be usadaintain the status quo in favour of a
powerful minority. Many of the hearings heard tlihe prevailing system of corporate

accountability had failed. Management had been tbtércumvent internal controls and use
corporate funds for illicit purposes. Internal qotg were further thwarted by the manner in
which management was able to record transactiodscanceal improper use of corporate
funds. The provisions of the Foreign Corrupt Rcast Act were progressively eroded to the
point the act did little more than maintain thessaguo.
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